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Tick-box exercises? Pre-selected donations, Gift Aid 
admissions and recent changes in consumer law 
Julian Smith and Laetitia Ransley, Farrer & Co LLP 

Last month we commented on some of the legal implications of the implementation of the Consumer 
Contracts (Information, Cancellation and Additional Charges) Regulations 2013, and in particular 
their potential impact on the use by charities and/or their trading subsidiaries of 'opt-out' additional 
donations. 

In this note, we develop our analysis to consider how the Regulations may interact with the operation of Gift 
Aid schemes by charities, particularly those which operate the Gift Aid admissions scheme in relation to 
cultural property.   

Stand-alone donations: legal analysis recap 

As previously noted, the Regulations  provide  that  “Under a contract between a trader and a consumer, no payment is 
payable  in  addition  to  the  remuneration  agreed  for  the  trader’s  main  obligation  unless,  before  the  consumer  became  
bound  by  the  contract,  the  trader  obtained  the  consumer’s  express consent”  (Regulation 40(1)). The Regulations go 
on to say that there is no express consent if consent is inferred from the consumer not changing a default option, such 
as a pre-ticked box on a website (Regulation 40(2)). 

While this may be primarily intended to curb the practice of adding unwanted extras to a commercial purchase, it also 
means that the use of a pre-ticked box for adding an additional – and separate – donation element to a purchase from 
a charity or trading subsidiary now risks falling foul of the Regulations on the basis that the donation constitutes an 
"additional" payment. 

Although "express consent" is not defined, in our view the Regulations are also likely to capture situations where a 
drop-down menu of possible donation amounts is available, but the pre-selected value is greater than zero and the 
individual is not required to take further action to indicate consent. They may also bite where a donation amount is 
automatically added to the overall cost of a transaction conducted via a telephone booking system and the donor's 
express consent is not obtained.  

In our previous note, we observed that there may be a technical basis for arguing that a charitable donation added on 
top of a payment for goods or services, may be distinguished from a  “contractual”  payment  of   the  kind   to  which the 
Regulations are primarily intended to apply, but that the courts, and regulators, are likely to adopt a purposive 
approach to the legislation and to give this argument fairly short shrift.  

On this basis, we concluded that charities and their subsidiaries needed to consider compliance with the 
Regulations and for those that use 'tick box donations' altering where necessary the opportunity to donate from an 
'opt-out' to an 'opt-in' option in the ordering process. The need to review existing systems or to secure express 
consent should be factored into the approach taken to website design and functionality and training relevant staff. 
Failure to take appropriate steps to comply with the Regulations runs a number of contractual, governance, regulatory 
and reputational risks which may have serious consequences for charities – our previous analysis sets these out in 
more detail. 

Interaction with existing Gift Aid schemes 

A charity that sell goods or services, and claims Gift Aid on some or all of the cash paid in the transaction, is usually 
doing one of three things: 

1. It is claiming the whole sum is a donation, because the value of goods or services provided is below the de 
minimis threshold for Gift Aid purposes; or 
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2. It is claiming part of the sum is consideration for the goods and services, and part is a Gift Aid payment, using 
the "split payment" principle set out in HMRC guidance (at para 3.34 in this guidance) ; or 

3. It is claiming the whole sum is a donation, because the service being provided in return is a right of admission 
to view charity property, which is deemed to have a nil value for Gift Aid purposes (for general guidance on 
this, see here). 

For those operating in the realms of 2 or 3 above, the Regulations have also highlighted the importance of 
organisations indicating clearly which scheme they are operating, and to present the options in a manner which is 
consistent with both the Regulations and HMRC guidance.  

The treatment under 3 above is allowed where either a right of admission for a 12 month period is sold, or an 
individual agrees to pay at least 10% more than the cost of a normal ticket. It is this second approach that now 
requires careful handling, as until now many charities have told donors the 10% is an 'extra' donation over the cost of 
a normal ticket. The problem is that statements which imply a division between the ticket price and a donation within a 
single payment risk both (a) falling foul of the Regulations, as they suggest that an "additional charge" is being levied 
over and above contractual consideration; and (b) characterising the payment as a "split payment" (as per 2 above), of 
which only the donation element will be eligible for Gift Aid. 

As a result, where a charity wishes to use the Gift Aid admissions scheme to claim Gift Aid on the whole amount paid 
for admission to charity property, it is important to indicate to the customer that the whole amount will be a single 
payment which can be treated as a donation for Gift Aid purposes. However, provided this is done, and the guidance 
below is also followed, our view is Regulation 40 should not apply to the transaction, because (a) a different sort of 
ticket is being sold (one on which Gift Aid can be claimed, in contrast to one on which Gift Aid cannot be claimed) and 
(b) there is no "payment payable in addition", as a single price is being paid for a single item (the ticket).  

Clear choice 

The HMRC guidance makes it clear that, in order to fall within the Gift Aid admissions scheme, a clear choice must be 
offered as to whether to make a larger amount for a ticket that can be treated as a Gift Aid donation, or pay the normal 
admission charge. Compliance will usually involve clearly advertising the standard admission charge, and making 
customers aware at the time that they are asked for payment that they can choose to pay, and will be admitted upon 
payment of, either amount. Ideally, a clear choice will give equal prominence to both options, though there may be 
other ways of achieving compliance while still encouraging take-up of the donation option if this is a priority. Care 
should also be taken to ensure that the way in which the options are presented to the customer is consistent across all 
of the organisation's sales channels.  

Conclusions  

The Regulations have highlighted the importance of taking particular care over the way charities present requests for 
donations via their sales and other channels, and the language used. In addition to the issues identified in relation to 
tick-box additional donations, charities should in any event take extra care to ensure that existing systems for 
operating Gift Aid schemes are fully compliant with the legislative framework and HMRC guidance, and that 
appropriate advice is sought where doubts or uncertainties arise. 

If you require further information on anything covered in this briefing please contact Laetitia Ransley 
(laetitia.ransley@farrer.co.uk; 020 3375 7152) or your usual contact at the firm on 020 3375 7000. Further 
information can also be found on the Museums & Galleries page on our website.  

This publication is a general summary of the law.  It should not replace legal advice tailored to your specific 
circumstances. 
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